
From: Stuber, Robyn
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Subject: RE: San Jose permit modifications
Date: Monday, March 02, 2015 11:08:00 PM
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Fact Sheet tox for review_EPA 20150302 - ras comments.docx

Robyn A. Stuber ● (415) 972-3524
U.S. EPA Region 9 ● NPDES Permits Section (WTR-2-3)
75 Hawthorne Street ● San Francisco, CA  94105
 

From: Morris, Cris@Waterboards [mailto:Cris.Morris@waterboards.ca.gov] 
Sent: Monday, March 02, 2015 5:05 PM
To: Stuber, Robyn
Cc: Hung, David@Waterboards; Erickson, Elizabeth@Waterboards; Kuenzi, Nicole@Waterboards
Subject: San Jose permit modifications
 
Robyn, please review.  There are two documents.  One has the revisions to the permit not including
 the fact sheet and the other has the modifications to the fact sheet.  For the fact sheet file, please
 note the comment that indicates the rest of the text is new.  I tried to clean these up some so it
 would be easier for you to review.  Please don’t worry about formatting.  It will be fixed when we
 edit the master.
 
Thanks so much.  I will be in around 7 am, so please let me know tomorrow if you have any
 questions or want to discuss.
 
Thanks much,
 

Cris Morris, PE, PMP
 
NPDES Permitting – Municipal
Regional Water Quality Control Board
320 W. 4th Street, Suite 200
Los Angeles, CA 90013
Phone: (213) 620-2083
Email: crismorris@waterboards.ca.gov
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WDR: Final Effluent Limitations



		Chronic Toxicity[footnoteRef:1][1], [footnoteRef:2][2] [1: [1]              A numeric WQBEL is established because effluent data showed that there was reasonable potential for the effluent to cause or contribute to an exceedance of the chronic toxicity water quality objective.  The Chronic Toxicity final effluent limitation is protective of both the numeric acute toxicity and the narrative toxicity Basin Plan water quality objectives.  This final effluent limitation will be implemented using the Short Term Methods for Estimating the Chronic Toxicity of Effluents and Receiving Waters to Freshwater Organisms (U.S. EPA 2002, EPA-821-R-02-013) and current USEPA guidance in National Pollutant Discharge Elimination System Test of Significant Toxicity Implementation Document (EPA 833-R-10-003, June /2010) and EPA Regions 8, 9 and 10 Toxicity Training Tool (January 2010), http://www2.epa.gov/region8/epa-regions-8-9-and-10-toxicity-training-tool-january-2010.
]  [2: [2]              The median monthly effluent limitation (MMEL) shall be reported as “Pass” or “Fail”. The maximum daily effluent limitation (MDEL) shall be reported as “Pass” or “Fail” and “% Effect.” The MMEL for chronic toxicity shall only apply when there is a discharge more than one day in a calendar month period. During such calendar months, up to three independent toxicity tests may be conducted when one toxicity test results in “Fail”. 
] 


		Pass or Fail, % Effect (Test of Significant Toxicity(TST))

		Pass[footnoteRef:3][3] [3: [3]              This is a Median Monthly Effluent Limitation.] 


		--

		Pass or % Effect <50







Footnotes:

               A numeric WQBEL is established because effluent data showed that there was reasonable potential for the effluent to cause or contribute to an exceedance of the chronic toxicity water quality objective.  The Chronic Toxicity final effluent limitation is protective of both the numeric acute toxicity and the narrative toxicity Basin Plan water quality objectives.  Theseis final effluent limitations will be implemented using the current USEPA guidance in Short Term Methods for Estimating the Chronic Toxicity of Effluents and Receiving Waters to Freshwater Organisms (U.S. EPA 2002, EPA-821-R-02-013), and current USEPA guidance in National Pollutant Discharge Elimination System Test of Significant Toxicity Implementation Document (EPA 833-R-10-003, June /2010), and EPA Regions 8, 9 and 10 Toxicity Training Tool (January 2010), http://www2.epa.gov/region8/epa-regions-8-9-and-10-toxicity-training-tool-january-2010.



               The median monthly effluent limitation (MMEL) shall be reported as “Pass” or “Fail”. The maximum daily effluent limitation (MDEL) shall be reported as “Pass” or “Fail” and “% Effect”.” The MMEL for chronic toxicity shall only apply when there is a discharge more than one day in a calendar month period. During such calendar months, up to three independent toxicity tests are requiredmay be conducted when one toxicity test results in “Fail”. 



VII Compliance Determination. J Chronic Toxicity



1. Chronic Toxicity

The discharge is subject to determination of “Pass” or “Fail” from a single-effluent concentrationchronic toxicity test at the discharge IWC using the Test of Significant Toxicity (TST) statistical t-test approach described in National Pollutant Discharge Elimination System Test of Significant Toxicity Implementation Document (EPA 833-R-10-003, 2010), Appendix A, Figure A-1, and Table A-1, and Appendix B, Table B-1. The null hypothesis (Ho) for the TST statistical approach is: Mean discharge IWC response ≤0.75 × Mean control response. A test result that rejects this null hypothesis is reported as “Pass”. A test result that does not reject this null hypothesis is reported as “Fail”. The relative “Percent Effect” at the discharge IWC is defined and reported as: ((Mean control response - Mean discharge IWC response) ÷ Mean control response)) × 100. This is a t-test (formally Student’s t-Test), a statistical analysis comparing two sets of replicate observations—in the case of WET, only two test concentrations (i.e., a control and IWC). The purpose of this statistical test is to determine if the means of the two sets of observations are different (i.e., if the IWC or receiving water concentration differs from the control (the test result is “Pass” or “Fail”)). The Welch’s t-test employed by the TST statistical approach is an adaptation of Student’s t-test and is used with two samples having unequal variances.

The Maximum Daily Effluent Limitation (MDEL) for chronic toxicity is exceeded and a violation will be flagged when a chronic toxicity test, analyzed using the TST statistical approach, results in “Fail” and the “Percent Effect” is ≥0.50.

The Median Monthly Effluent Limitation (MMEL) for chronic toxicity is exceeded and a violation will be flagged when the median of no more than three independent chronic toxicity tests, conducted within the same calendar month and analyzed using the TST statistical approach, results in “Fail”.  The MMEL for chronic toxicity shall only apply when there is a discharge more than one day in a calendar month period. During such calendar months, up to three independent toxicity tests may be conducted when one toxicity test results in “Fail”. 

The chronic toxicity MDEL and MMEL are set at the IWC for the discharge (100% effluent) and expressed in units of the TST statistical approach (“Pass” or “Fail”, “Percent Effect”).  All NPDES effluent compliance monitoring for the chronic toxicity MDEL and MMEL  shall be reported using only the 100% effluent concentration and negative control, expressed in units of the TST. The TST hypothesis (Ho) (see above) is not statistically testedanalyzed using the IWC and a negative control. Although a multi-concentration test, including design; therefore, the concentration-response relationship for the effluent and/or Percent Minimum Significant Differences PMSDs, are to be conducted due to the USEPA withdrawal of the Alternative Test Procedure approval of the Two Concentration Test,  shall not be used to interpret the TST statistical testanalytical result shall be reported as the effluent compliance monitoring result. Effluent toxicity tests shall be run using a multi-concentration test design when required byIn accordance with Short-term Methods for Estimating the Chronic Toxicity of Effluents and Receiving Waters to Freshwater Organisms (U.S. EPA 2002, EPA-821-R-02-013).,  The Regional Water Board’s review of reported toxicity test results will include review of concentration-response patterns as appropriate (see Fact Sheet discussion at IV.C.5). As described in the bioassay laboratory audit directives to the San Jose Creek Water Quality Laboratory from the State Water Resources Control Board dated August 7, 2014, and from the USEPA dated December 24, 2013, the Percent Minimum Significant Difference (PMSD) criteria only apply to compliance reporting for the NOEC and the sublethal statistical endpoints of the NOEC, and therefore are not used to interpret TST results. Standard Operating Procedures used by the toxicity testing laboratory to identify and report valid, invalid, anomalous, or inconclusive effluent (and receiving water) toxicity test measurement results from the TST statistical approach, including those that incorporate a consideration of concentration-response patterns, must be submitted to the Regional Water Board (40 CFR 122.41(h)). The Regional Water Board will make a final determination as to whether a toxicity test result is valid, and may consult with the Permittee, USEPA, the State Water Board’s Quality Assurance Officer, or the State Water Board’s Environmental Laboratory Accreditation Program as needed.While the Permittee can opt to will monitor the chronic toxicity of the effluent using five or more effluent dilutions (including 100% effluent and negative control) but only the TST result will be considered for compliance purposes.  The Board may consider results of any TIE/TRE studies in an enforcement action.



MRP: Effluent Monitoring Table



		Chronic toxicity

		Pass or Fail, % Effect (Test of Significant Toxicity (TST))

		24-hour composite

		monthly[footnoteRef:4][4] [4: [4]              The Permittee shall conduct whole effluent toxicity monitoring as outlined in section V. Please refer to section V.A.7 of this MRP for the accelerated monitoring schedule.  The median monthly summary result shall be reported as “Pass” or “Fail”. The maximum daily single result shall be reported as “Pass” or “Fail” and “% Effect”. When there is a discharge more than one day in a calendar month period, up to three independent toxicity tests may be conducted when one toxicity test results in “Fail”.    
] 


		8







Footnotes:

The Permittee shall conduct whole effluent toxicity monitoring as outlined in section V. Please refer to section V.A.7 of this MRP for the accelerated monitoring schedule.  The median monthly summary result shall be reported as “Pass” or “Fail”.  The maximum daily single result shall be reported as “Pass” or “Fail” and “% Effect”.”  When there is a discharge more than one day in a calendar month period, up to three independent toxicity tests may be conducted when one toxicity test results in “Fail”.”    



               If the chronic toxicity median monthly threshold at the immediate downstream receiving water location is not met and the toxicity cannot be attributed to upstream toxicity, as assessed by the Permittee, then the Permittee shall initiate accelerated monitoring. 	Comment by Stuber, Robyn: This seems like a loophole that should be addressed by an SOP.



               For example, if the chronic toxicity median monthly threshold of the receiving water at both upstream and downstream stations is not met, but the effluent chronic toxicity median monthly effluent limitation was met, then accelerated monitoring need not be implemented.



MRP, V Whole Effluent Toxicity (WET) Testing Requirements





1. Whole Effluent Toxicity (WET) Testing Requirements

1. Chronic Toxicity



5. Quality Assurance and Additional Requirements

Quality assurance measures, instructions, and other recommendations and requirements are found in the test methods manual previously referenced. Additional requirements are specified below.

a. The discharge is subject to determination of “Pass” or “Fail” from a single-effluent concentrationchronic toxicity test using the Test of Significant Toxicity (TST) statistical t-test approach described in National Pollutant Discharge Elimination System Test of Significant Toxicity Implementation Document (EPA 833-R-10-003, 2010), Appendix A, Figure A-1 and Table A-1, and Appendix B, Table B-1. The null hypothesis (Ho) for the TST statistical approach is: Mean discharge IWC response ≤0.75 × Mean control response. A test result that rejects this null hypothesis is reported as “Pass”. A test result that does not reject this null hypothesis is reported as “Fail”. The relative “Percent Effect” at the discharge IWC is defined and reported as: ((Mean control response - Mean discharge IWC response) ÷ Mean control response)) × 100. This is a t-test (formally Student’s t-Test), a statistical analysis comparing two sets of replicate observations—in the case of WET, only two test concentrations (i.e., a control and IWC). The purpose of this statistical test is to determine if the means of the two sets of observations are different (i.e., if the IWC or receiving water concentration differs from the control (the test result is “Pass” or “Fail”)). The Welch’s t-test employed by the TST statistical approach is an adaptation of Student’s t-test and is used with two samples having unequal variances.	Comment by Stuber, Robyn: Copied from directly from edited compliance determination.

The discharge is subject to determination of “Pass” or “Fail” and “Percent Effect” from a single-effluent concentration chronic toxicity test at the discharge IWC using the Test of Significant Toxicity (TST) approach described in National Pollutant Discharge Elimination System Test of Significant Toxicity Implementation Document (EPA 833-R-10-003, 2010), Appendix A, Figure A-1, and Table A-1. The null hypothesis (Ho) for the TST approach is: Mean discharge IWC response ≤0.75 × Mean control response. A test result that rejects this null hypothesis is reported as “Pass”. A test result that does not reject this null hypothesis is reported as “Fail”. The relative “Percent Effect” at the discharge IWC is defined and reported as: ((Mean control response - Mean discharge IWC response) ÷ Mean control response)) × 100.

a. The Median Monthly Effluent Limitation (MMEL) for chronic toxicity only applies when there is a discharge more than one day in a calendar month period. During such calendar months, up to three independent toxicity tests may be conducted when one toxicity test results in “Fail”.

b. If the effluent toxicity test does not meet all test acceptability criteria (TAC) specified in the referenced test method, Short-term Methods for Estimating the Chronic Toxicity of Effluents and Receiving Waters to Freshwater Organisms (U.S. EPA 2002, EPA-821-R-02-013) (see Table E-4, below), then the Permittee must re-sample and re‑test within 14 days.  



Table E-4.   USEPA Test Methods and Test Acceptability Criteria

		Species & USEPA Test Method Number

		Test Acceptability Criteria (TAC)



		Fathead Minnow, Pimephales promelas,

Larval Survival and Growth Test Method

1000.0 (Table 1 of the test method, above).

		80% or greater survival in controls;

average dry weight per surviving

organism in control chambers equals or

exceeds 0.25 mg. (required)



		Daphnid, Ceriodaphnia dubia, Survival

and Reproduction Test Method 1002.0 (Table 3 of the test method, above).

		80% or greater survival of all control

organisms and an average of 15 or more

young per surviving female in the control

solutions. 60% of surviving control

females must produce three broods.

(required)



		Green Alga, Selenastrum capricornutum,

Growth Toxicity Test Method 1003.0 (Table 3 of the test method, above).

		Mean cell density of at least 1 X 106

cells/mL in the controls; and variability

(CV%) among control replicates less than or equal to 20%. (required)









c. Dilution water and control water, including brine controls, shall be laboratory water prepared and used as specified in the test methods manual. If dilution water and control water is different from test organism culture water, then a second control using culture water shall also be used.

d. Monthly reference toxicant testing is sufficient.  All reference toxicant test results should be reviewed and reported using the EC25 [footnoteRef:5][5]. [5: [5]              EC25 is a point estimate of the toxicant concentration that would cause an observable adverse effect (e.g., death, immobilization, or serious incapacitation) in 25 percent of the test organisms. ] 


e. The Permittee shall perform toxicity tests on final effluent samples. Chlorine in the final effluent sample may be removed prior to conducting toxicity tests in order to simulate the dechlorination process at the facility.  However, ammonia shall not be removed from the effluent sample prior to toxicity testing, unless explicitly authorized under this section of the Monitoring and Reporting Program and the rational is explained in the Fact Sheet (Attachment F).

6. Preparation of an Initial Investigation TRE Work Plan

The Permittee shall prepare and submit a copy of the Permittee’s initial investigation TRE work plan to the Executive Officer of the Regional Water Board for approval within 90 days of the effective date of this permit.  If the Executive Officer does not disapprove the work plan within 60 days, the work plan shall become effective.  The Permittee shall use USEPA manual EPA/833B-99/002 (municipal) as guidance, or most current version.  At a minimum, the TRE Work Plan must contain the provisions in Attachment G.  This work plan shall describe the steps that the Permittee intends to follow if toxicity is detected.  At minimum, the work plan shall include:

f. A description of the investigation and evaluation techniques that will be used to identify potential causes and sources of toxicity, effluent variability, and treatment system efficiency.

g. A description of the Facility’s methods of maximizing in-house treatment efficiency and good housekeeping practices, and a list of all chemicals used in the operation of the Facility; and,

h. If a TIE is necessary, an indication of the person who would conduct the TIEs (i.e., an in-house expert or an outside contractor).

7. Accelerated Monitoring Schedule for Median Monthly Summary Result: “Fail”; and Accelerated Monitoring Schedule for  (or Maximum Daily Single Result: “Fail and % Effect ≥50”).  

The Median Monthly summary result shall be used when When there is discharge more than one day in a calendar month, the Median Monthly summary result shall be used to determine if accelerated testing needs to be conducted. The single Maximum Daily result shall be used Wwhen there is discharge of only one day in a calendar month, the single Maximum Daily single result shall be used to determine if accelerated testing needs to be conducted.

Once the Permittee becomes aware of this result, the Permittee shall implement an accelerated monitoring schedule within 48 hours for the Ceriodaphnia dubia test, and within 5 calendar days for both the Pimephales promelas and Selenastrum capricornutum tests. However, if the sample is contracted out to a commercial laboratory, the Permittee shall ensure that the first of four accelerated monitoring tests is initiated within seven calendar days of the Permittee becoming aware of the summary result.  The accelerated monitoring schedule shall consist of four, five-concentration toxicity tests (including the discharge IWC), conducted at approximately two week intervals, over an eight week period; in preparation for the TRE process and associated reporting, these results shall also be reported using the EC25. If each of the accelerated toxicity tests results in “Pass”, the Permittee shall return to routine monitoring for the next monitoring period. If one of the accelerated toxicity tests results in “Fail”, the Permittee shall immediately implement the Toxicity Reduction Evaluation (TRE) Process conditions set forth below.  During accelerated monitoring schedules, only TST results (“Pass” or “Fail”, “Percent Effect”) for chronic toxicity tests shall be reported as effluent compliance monitoring results for the chronic toxicity MDEL and MMEL. 



8. Toxicity Reduction Evaluation (TRE) Process NO CHANGE

9. Reporting

The Self-Monitoring Report (SMR) shall include a full laboratory report for each toxicity test. This report shall be prepared using the format and content of the test methods manual chapter called Report Preparation, and shall includeing:

1. The valid toxicity test results for the TST statistical approach, reported as “Pass” or “Fail” and “Percent Effect” at the chronic toxicity IWC for the discharge. All toxicity test results (whether identified as valid or otherwise) conducted during the calendar month shall be reported on the SMR due date specified in Table E-11.

 

j. Summary wWater quality measurements for each toxicity test (e.g., pH, dissolved oxygen, temperature, conductivity, hardness, salinity, chlorine, ammonia).

k. The statistical analysis used in National Pollutant Discharge Elimination System Test of Significant Toxicity Implementation Document (EPA 833-R-10-003, 2010) Appendix A, Figure A-1 and Table A-1, and Appendix B, Table B-1.

l. TRE/TIE results. The Executive Officer shall be notified no later than 30 days from completion of each aspect of TRE/TIE analyses. Prior to the completion of the final TIE/TRE report, the Permittee shall provide status updates in the monthly monitoring reports, indicating which TIE/TRE steps are underway and which steps have been completed.

m. Statistical program (e.g., TST calculator, CETIS, etc.) output results, including graphical plots, for each toxicity test..

n. Graphical plots clearly showing the laboratory’s performance for the reference toxicant for the previous 20 tests and the laboratory’s performance for the control mean, control standard deviation, and control coefficient of variation for the previous 12-month period.

o. Any additional QA/QC documentation or any additional chronic toxicity-related information, upon written request from the Regional Water Board Assistant Executive Officer (AEO) or the Executive Officer.

Fact Sheet

Summary of WQBELS



		Chronic Toxicity[footnoteRef:6][6] [6: [6]              The median monthly effluent limitation (MMEL) shall be reported as “Pass” or “Fail”. The maximum daily effluent limitation (MDEL) shall be reported as “Pass” or “Fail” and “% Effect”. The MMEL for chronic toxicity shall only apply when there is a discharge more than one day in a calendar month period. During such calendar months, up to three independent toxicity tests may be conducted when one toxicity test results in “Fail”. 
                       ] 


		Pass or Fail, % Effect (TST)

		Pass[footnoteRef:7][7] [7: [7]              This is a Median Monthly Effluent Limitation.] 


		--

		Pass or % Effect <50

		--

		--







.



Summary of Final Effluent Limitations

		Chronic Toxicity[footnoteRef:8][8] [8: [8]              The median monthly effluent limitation (MMEL) shall be reported as “Pass” or “Fail”. The maximum daily effluent limitation (MDEL) shall be reported as “Pass” or “Fail” and “% Effect”. The MMEL for chronic toxicity shall only apply when there is a discharge more than one day in a calendar month period. During such calendar months, up to three independent toxicity tests may be conducted when one toxicity test results in “Fail”.
] 


		Pass or Fail, % Effect

		Pass[footnoteRef:9][9] [9: [9]              This is a Median Monthly Effluent Limitation.] 


		--

		Pass or % Effect <50

		





The median monthly effluent limitation (MMEL) shall be reported as “Pass” or “Fail”.   The maximum daily effluent  limitation (MDEL) shall be reported as “Pass” or “Fail” and “% Effect”. The MMEL for chronic toxicity shall only apply when there is a discharge more than one day in a calendar month period. During such calendar months, up to three independent toxicity tests may be conducted when one toxicity test results in “Fail”.




[bookmark: _Toc410807406][bookmark: _GoBack]Fact Sheet IV.C.5: Whole Effluent Toxicity (WET)

Whole effluent toxicity (WET) testing protects the receiving waters quality from the aggregate toxic effect of a mixture of pollutants in the effluent.  An acute toxicity test is conducted over a short time period and measures mortality.  A chronic toxicity test is conducted over a short or a longer period of time and may measure mortality, reproduction, and growth.  A chemical at a low concentration could can have chronic effects, but no acute effects, until it the chemical was at a higher concentrationgets to the higher level.    Because of the nature of industrial discharges into the POTW sewershed, it is possible that other toxic constituents could be present in the San Jose Creek WRP effluent, or could have synergistic or additive effects.  

A total of 83 chronic and four acute whole effluent toxicity (WET) tests and 74 chronic and four acute toxicity test were conducted on San Jose Creek East WRP and San Jose Creek West WRP final effluent, respectively, between January 2009 and 2013.  No exceedances of the 1.0 TUc monthly median accelerated testing trigger were reported in the effluent from either plant.  However, a reasonable potential was identified for toxicity exceedances because endpoint TUcs, recorded for a single species on a specific day, wereare recorded above 1 TUc at both plants. 

Sampling of East WRP effluent on March 6, 2012 showed a TUc for Ppimpephales growth of 1.3.  Accelerated testing did not duplicate this result.  On November 10, 2009, the Cceriodaphnia reproductive test had a TUc greater than 5 and was part of a single sampling event that month, but no accelerated sampling was conducted.  On October 15, 2009 and September 8, 2011 anomalous results were reported, but no additional monitoring was conducted during the month. 

Sampling of San Jose Creek West WRP effluent on August 12, 2010 and May 10, 2011 showed Cceriodaphnia reproduction TUc of 2.5 and 1.3, respectively, but the observations were not duplicatedconfirmed during accelerated testing.  On October 15, 2009, Cceriodaphnia reproduction tests had a TUc of 1.3 and was part of a single sampling event that month, but no accelerated sampling was conducted. On September 10 and December 10, of 2009 invalid tests were reported, but no additional monitoring was conducted during the month. 

The 2009 permit contained final effluent limitations for both acute toxicity and chronic toxicity, b.  But the 2014 permit only contains  a final effluent limitations for chronic toxicity, expressed as a median monthly median and a maximum daily maximum, since chronic toxicity is a more stringent requirement than acute toxicity.   Removal of the numeric acute toxicity effluent limitations from the 2009 permit does not constitute backsliding because of this.

EThe effluent limitations for chronic toxicity were established because effluent data showed that there is reasonable potential for chronic toxicitythe pollutants to be present in the discharge at levels that would cause or contribute to a violation of the water quality standard.  The Permittee’s past compliance summary is discussed in greater detail in section II.D. of this Fact Sheet.  

In the past, the State Water Board reviewed the circumstances warranting a numeric chronic toxicity effluent limitation when there is reasonable potential with respect to SWRCB/OCC Files A-1496 & A-1496(a) [Los Coyotes/Long Beach Petitions].  On September 16, 2003, at a public hearing, the State Water Board adopted Order No. 2003-0012 (Los Coyotes Order) deferring the issue of numeric chronic toxicity effluent limitations until a subsequent Phase of the SIP is adopted. In the meantime, the State Water Board replaced the numeric chronic toxicity limit with a narrative effluent limitation and a 1.0 TUc trigger, in the Long Beach and Los Coyotes WRP NPDES permits.  The San Jose Creek WRP 2009 permit contained a narrative chronic toxicity limitation consistent with the direction received by the State Water Board.  

However, many facts have changed since the State Water Board adopted the Los Coyotes Order in 2003. USEPA published two new guidance documents with respect to chronic toxicity testing; the Los Angeles Regional Water Board adopted NPDES permits for industrial facilities incorporating TST-based effluent limits for chronic toxicity and has adopted numeric chronic toxicity effluent limits for industrial facilities and POTWs with TMDL WLAs of 1 TUc; and the Santa Ana Regional Water Board adopted an NPDES permit for a POTW incorporating a TST-based effluent limits for chronic toxicity. In addition to these and other factual developments, the State Water Board has not adopted a revised policy that addresses chronic toxicity effluent limitations in NPDES permits for inland discharges, as anticipated by the Los Coyotes Order.  Because the Los Coyotes Order explicitly “declined to make a determination … regarding the propriety of the final numeric effluent limitations for chronic toxicity…,” (Los Coyotes Order, p. 9) and because of the differing   facts before the Regional Water Board in 2014 as compared to the facts that were the basis for the Los Coyotes Order in 2003, the Regional Water Board concludes that the Los Coyotes Order does not require inclusion of narrative rather than numeric effluent limitations for chronic toxicity.  Further, the Regional Water Board finds that numeric effluent limitations for chronic toxicity are necessary, feasible, and appropriate because effluent data exhibited reasonable potential to cause or contribute to an exceedance of the toxicity water quality objective.  The San Jose Creek WRP 2015 permit contains a numeric chronic toxicity effluent limitations.  Compliance with the chronic toxicity requirements contained in the 2015 Order shall be determined in accordance withto sections VII. I and J of the WDR. 	Comment by Stuber, Robyn: ?

On July 7, 2014, the Chief Deputy of the Water Quality Division announced that the State Water Board would be releasing a revised version of the Chronic Toxicity Plan for public comment within a few weeks.  Regional Water Board staff await its release. Because effluent data exhibited reasonable potential to cause or contribute to an exceedance of the water quality objective, the San Jose WRP 2015 permit contains a numeric chronic toxicity effluent limitations. Compliance with the chronic toxicity requirement contained in the 2015 Order shall be determined in accordance to sections VII.J of the WDR.  Never the less, this Order contains a reopener to require the Regional Water Board to modify the permit, if necessary, to make it consistent with any new policy, law, or regulation.

For this permit, chronic toxicity in the discharge is evaluated using a median monthly median effluent limitation and a maximum daily effluent limitation that utilizes USEPA’s 2010 Test of Significant Toxicity (TST) hypothesis testing approach.  The chronic toxicity effluent limitations areis expressed as “Pass” or “Fail” and “Percent Effect” for the median monthly summary results and as “Pass” or “<50 % EffectFail”  and for each of the maximum daily individual chronic toxicity result.

In January 2010, USEPA published a guidance document titled, “EPA Regions 8, 9 and 10 Toxicity Training Tool,” which among other things discusses permit limit expression for chronic toxicity.  The document acknowledges that NPDES regulations at 40 CFR § 122.45(d) require that all permit limits be expressed, unless impracticable, as an average weekly limit (AWL) and Average Monthly Limitation (AML) for POTWs. Following Section 5.2.3 of the Technical Support Document (TSD), the use of an AWL is not appropriate for WET. In lieu of an AWL for POTWs, EPA recommends establishing a Maximum Daily Limitation (MDL) for toxic pollutants and pollutants in water quality permitting, including WET. This is appropriate for two reasons. The basis for the average weekly requirement for POTWs derives from secondary treatment regulations and is not related to the requirement to assure achievement of WQS. Moreover, an average weekly requirement comprising up to seven daily samples could average out daily peak toxic concentrations for WET and therefore, the discharge’s potential for causing acute and chronic effects would be missed.  It is impracticable to use an AWL, because short-term spikes of toxicity levels that would be permissible under the 7-day average scheme would not be adequately protective of all beneficial uses.  The MDL is the highest allowable value for the discharge measured during a calendar day or 24-hour period representing a calendar day. The AML is the highest allowable value for the average of daily discharges obtained over a calendar month. For WET, this is the average of individual WET test results for that calendar month.  However, in cases where a chronic mixing zone is not authorized, EPA Regions 8, 9 and 10 continue to recommend that the AML for chronic WET should be expressed as a median monthly limit (MML).

Later in June 2010, USEPA published another guidance document titled, National Pollutant Discharge Elimination System Test of Significant Toxicity Implementation Document (EPA 833-R-10-003, June 2010), in which they recommend the following: “Permitting authorities should consider adding the TST approach to their implementation procedures for analyzing valid WET data for their current NPDES WET Program.” The TST approach is another statistical option for analyzing valid WET test data. Use of the TST approach does not result in any changes to EPA’s WET test methods.  Section 9.4.1.2 of USEPA’s Short-term Methods for Estimating the Chronic Toxicity of Effluents and Receiving Waters to Freshwater Organisms (EPA/821/R-02/013, 2002), recognizes that, “the statistical methods in this manual are not the only possible methods of statistical analysis.”  The TST approach can be applied to acute (survival) and chronic (sublethal) endpoints and is appropriate to use for both freshwater and marine EPA WET test methods.

EPA’s WET testing program and acute and chronic WET methods rely on the measurement result for a specific test endpoint, not upon achievement of specified concentration-response patterns to determine toxicity.  EPA’s WET methods do not require achievement of specified effluent or ambient concentration-response patterns prior to determining that toxicity is present.[footnoteRef:1]  Nevertheless, EPA’s acute and chronic WET methods require that effluent and ambient concentration-response patterns generated for multi-concentration acute and chronic toxicity tests be reviewed— - - as a component of test review following statistical analysis— - - to ensure that the calculated measurement result for the toxicity test is interpreted appropriately. (EPA-821-R-02-012, section 12.2.6.2; EPA-821-R-02-013, section 10.2.6.2.)  In 2000, EPA provided guidance for such reviews to ensure that test endpoints for determining toxicity based on the statistical approaches utilized at the time the guidance was written (NOEC, LC50’s, IC25s) were calculated appropriately.	Comment by Cris Morris: Text below is new to fact sheet. [1:  See, Supplementary Information in support of the Final Rule establishing WET test methods at 67 Fed.Reg. 69952, 69963, Nov. 19, 2002.] 


EPA designed its 2000 guidance as a standardized step-by step review process that investigates the causes for ten commonly observed concentration-response patterns and provides for the proper interpretation of the test endpoints derived from these patterns for NOECs, LC50s, and IC25s, thereby reducing the number of misclassified test results.  The guidance provides one of three determinations based on the review steps: that calculated effect concentrations are reliable and should be reported, that calculated effect concentrations are anomalous and should be explained, or that the test was inconclusive and the test should be repeated with a newly collected sample.  The standardized review of the effluent and receiving waterambient concentration-response patternsrelationship provided by EPA’s 2000 guidance decreased discrepancies in data interpretation for NOEC, LC50, and IC25 test results, thereby lowering the chance that a truly nontoxic sample would be misclassified and reported as toxic. 

Appropriate interpretation of the measurement result from EPA’s TST statistical approach (pass/fail) for effluent and receiving waterambient samples is, by design, independent from the concentration-response patterns of the toxicity tests for those samples.  Therefore, when using the TST statistical approach, application of EPA’s 2000 guidance on effluent and receiving waterambient concentration-response patterns will not improve the appropriate interpretation of TST results as long as all Test Acceptability Criteria and  other r test review procedures—including those  related to Quality Assurance for effluent and receiving water toxicity tests, reference toxicant tests, and control performance (mean, standard deviation, and coefficient of variation)—describedrecommended by the WET test methods manual and TST guidance  are followed.  The 2000 guidance may be used to identify reliable, anomalous, or inconclusive concentration-response patterns and associated statistical test results to the extent that the guidance recommends review of test procedures and laboratory performance that are also already recommended in the WET test methods manual.  The guidance does not apply to single-concentration tests (IWC) and control statistical t-tests, and does not apply to the statistical assumptions on which the TST is based.  The Regional Water Board will not consider an anomalous or inconclusive the concentration-response patternrelationship as a sufficient basis to determine that a toxicity test result is anything other than valid,inconclusive absent additional evidence. Because unexpected concentration-response patternsrelationships should not occur with any regular frequency, consistent reports of anomalous or inconclusive concentration-response patterns or test results that are not validanomalous or inconclusive results will require an investigation of laboratory practices.	Comment by Smith, Deborah@Waterboards: We should consult with EPA on this.  I think that it is correct though


Any Data Quality Objectives or Standard Operating Procedure used by the toxicity testing laboratory to identify and report valid, invalid, anomalous, or inconclusive effluent or receiving waterambient toxicity test measurement results from the TST statistical approach which include a consideration of concentration-response patterns and/or PMSDs must be submitted, , for review by the Regional Water Board, in consultation with EPA and the State Water Board’s Quality Assurance Officer and Environmental Laboratory Accreditation Program (40 CFR 122.44(h).  As described in the bioassay laboratory audit directives to the San Jose Creek Water Quality Laboratory from the State Water Resources Control Board dated August 7, 2014, and from the USEPA dated December 24, 2013, the PMSD criteria  only applyies to compliance for NOEC and the sublethal endpoints of the NOEC, and therefore are is not used to interpret TST results.  .	Comment by Smith, Deborah@Waterboards: Definitely leave this para in



